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Mr. Chairman and Members of the Senate Standing Committoc on trrr Ir-rdiciary, litttnarr I(ights,

Claims and Petitions,

Honorable Members of the House of Representatives,

Dr. Cllr. |allah A. Barbu, Executive Director of the Office for the Establishment of the War and

Economic Crimes Court for Liberia,
Distinguished Colleagues of the Bar,

Members of the Judiciary,
Representatives of Civii Society Organizations,

Devclopment Partners, Members of the Fourth Estatc;

Distinguished Ladies and Gentlemen.

On behalf of the Nationa.l r..r, I extend our sincere apprcciation for thc opportultrty t() Pr('scnt
our perspective on the Draft Bill for the Establishment of a National Anti-Corruption (-orrrt lor

Liberia.

Mr. Chairman and Members of the Senate Crxnmittce, thc fight ag.rinst corruptiotr ir
fundamentally a fight for constitutional governance, the rule of law, public accountabilitr', and

the protection of the rights and welfare of the Libcrian pcoplc. (brruption t'rodt's public

confidence in institutions, undermines economic development, rvt'akt'ns democratic gt,t'.'rnance,

and deprives citizens of essential public services, Thc cstabLshmcnt of cficctrvc k'g;ri ar.rd

institutional mechanisms to combat corruption is therefore not me'rely' a polrcv cirorct' hut a

cclnstituliclnal and national imperative

Thc Natiorral Bar rc'cognizes that the draft bill rcprcsents a significarrt milt'strutt' trr l.tlx'ria s

continuing efforts to stren. . rrn accountability and inrprove tlrc a.irrrirti:tratiort .il jrr'ti.. . I li. ',-,ill



follows broader national efforts to establish specialized judicial mech;rnisnrs to aclclrt'ss

corruption and other serious crimes. The Executivc has rccctttly'trirnsrnittt:d tht'clr'rlt \'ttt.tral

Anti-Corruption Court bill to the Legislature as part of its governance and accountability agenda'

As thc prcmier professional body representing the legal professiorl, thc National Bar aP1'ro;rcht's

this draft legislation from the standpoint of constitutionalism, judicial indt'pt'nclt'nc'c' due

procoss, irrstitutional effectiveness, and the protection of fundametltal rights' Ortr intt'rt'st is trot

merely whether Liberia should strengthen its anti-corru ption f rarnt--w'ork - wlr ich we

unequivocalty support-but whether the proposecl court is r'lcsigncr-1 itr a matttrt'r that is

constitutionally sound, operationally efficient, adequately resourced' i'rnd c'rpable of dcliVt'ring

impartial justicc.

That said, key provisions of the ctraft bilt require comtnendation ancl we must higlrli;ilrt tirt'rn ir.t

passing as follows:

a) A Dedicated Court within the ]udiciary

The establishment o{ the NACC as a specialized court within tlre iudicial branch, w ith apPcals tcr

the Suprcme Court of Liberia, is constitutionally sound and institutionallv a'rpproPriatc'

Specialization is the single most important predictor of anti-corruption court t'fft'61i1'gn1'ss in the

Africarr contcxt. it enabLcs the development of cxpcrtisc among iu'-1gcs ancl proscct'rtttrs' rt'tlttccs

the risk of case delay through institutional priority-setting, and sends a clt'ar signal th'rt

corruption lvrlI be treated as a distinct and serious catcgorl'of crirllrrral cottcluct I ht'cotrlp'lrattvt'

record, from the Sierra i,eone Anti-Corruption Commission Court to tht' Kt'nr"rn Anti ('trrrtrlrtitrt.r

arrd Ilconomic Crimcs Division, confirms this choicc'

b) An Independent I.r ' 'jecutor with Real Powers

The creation of an Office of the National Anti-Corruption Prosecu tor, ap1'rointecl bv thc I'rt'sicjt'nt

with Scnate consent and removable only for causc, addrcsscs thc tnost consctlut'ttti'tl slrrrttural

weakness of the current LACC model: the inability to prosecute without referral to the Attorney

Ccncral. Thc NAP's powers, including the authority to subpoena documctrts' f rccze 'lsst:ts subicct

to judicial authorization, enter plea agreements, and initiate contempt procetclir.rgs' are

appropriaLely comprehensive. The fixed term with rcmoval-ftlr-cause prott'ctittt.t l'r'rvitlt-s

meaningful tenure security. These features are Commended alnd rnust Lrc prest'rvt.ci rrl 'rnl'

amclrdcd t,ersion of thc Bill'

c) Mandatory Non-Discretionary Funding

Section 7.1 of the B'jl estahlishes that NACC funcling shall bc 'mandatorv ancl trt'n-rlisc rt'tionarV'

appropriatecl as a dedicate| oudgetlineintl-renatior.ral budget, and protected frorl1 retltrctiotr ttr

withholding exccpt by act of the Legislature in a national fiscal crncrgcncl'. 'l'his is tht' 'trongcst
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institutional protection in the Bill. It directly addresses the fiscal vulnerabrlity that lr.rs Iristorically

cnablcd govenlments to starve accountability institutiorrs iuto ir.rcficctivcncss. lt is consistt'ttt tvitlt

UNCAC Article 36's requirement that specialized anti-corruption boclies be providetl with the

matcrial resourccs ncccssary for their functions. Tlris provision shoulcl bc rt'tlrnctl u'itlrout

modification.

d) Civil Society and Victim Standing

Scctions 5.2 and 5.3 crcatc a structured framework for civil socictr, orqanizltion p.trtrr iJr,rliorr irt

NACC procecdings, including amicus curiae status, public intcr(.sI Iitigatiolr nglrts, arrcl

participaLionitrassctrccc-). - irhearings.TheBill alsorc.tlgnizesrirlirn:trfruIruf,Ii,rrr,r-,;,lr[1..1
kr rcstitution, asset recovery, and reparations for collcctivc harm {ronr :,\'strJnie rort upttott. I ircsc

provisions are consistent with UNCAC Articles 13,:11, and 57,.rncl reprt'st'nt a prol',rt'rsivt'

normative advance that places this Bill at the fronticr of anti-c<rrrrrptiorr practicr-'irr \\'t'st Afrita.
They should be preserved and strengthened through implementing rr-rles.

I Io,"vever, our observations and recornmendations vr,ill focus on strverirl r:ritical issues, inr:ltrr.ling:

(u) The Constitutionality of Section 5 on the Presumption ol Innocence; f)ut' l)roccss
guarantccs and fair trial standards;

(t) The Constitutionality of Section 4.2(c) on the Imprisonrlent & Disbarntt'nt of a iucigt'
rvithout Impeachment;

(.) l'he Denial of Bail Without |udicial Discretion (Section 8.3);

(.1) l)rosccutorial Inden'ndence (Sections 6.3,3 and 6.5.1)

(") The Prohibition on,rffirmative Defenses (Scction 3.2);

(e) The Instruction to Disregard Strict Construction of Criminal Statr.r tcs (Scction 6 1 )

'1hc National Bar firmly believes that specializcd courts c.rn contributc mc.rrrirrgful)y'to
irnprovit-tg the efficiency and effectiveness of justice wlrere thev are: r:areiullv clesilint'ti, properly

resourccd, and fully integrated within the constitutional frarncvvr:rk. Holvctt'r, trrr anti-

corruption institution can succeed solely because of its creation. lts success rvill ultirnatt'lv Llt'p1'6i

upot'r thr- indcpcndcncc of its judges, the professionalism of pnrsccLr[ors, .rdhcrcttct'trr duc

process, adequate resources, political neutrality, and unw.rvering resptct for tht'rule tlf lau,.

Our recommendations today are therefore intended not to obstruct rt-[orrrt. but to strt'n;it[rt'rr this

important lcgislativc initiative so that it commands public cont'idt'nr't', n'ilh:;tlrtti'. t rrrt"lrltrliott.tl

scrutiny, and serves the long-term interests ofjustice in I-iberia.

The Constitutionality of Section 5 on the Presumption of Innocence; [)ue l)rocess

Guarantees and Fair Trial Standards:

1.
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Section 5 of the bill declares that the presumption of innocence as construerl untlcr Iiberallv

statutorl, provisions is inapplicable to this titlc, .rnd placcs tut tht'.tccttst:..l tltt'Irtrrtlt'tt oi

countering a reasonable basis to believe' that corruption was conrt'nittt'tl. ^e'ctirrrr i spt'1 1[11'.111t'

statcs: "The presumption of innocence as construed under liberally statutory provisions is

inapplicable to this title; where there is a reasonable basis to bclievc tlr,rt .rn act of corruption

was engaged into by an accused/ the burden shall be on the accused to counter that bclit'f"

Wc iinrl it all t.hc morc clifficult to reconcile section of thc bilt w'itlr Artit.lt'21(ir) ol tlrt' l()li6

Constitution of Liberia, n"rticularly when Article 21 (h) is read toi-:ether rvitlr tlrc hroatJt'r

constiillfional guarantccs (), due process and the right to a fair trial.

Acarcfulreadingof Section5presentstwomajorcffccts: (i) itcxprcsrlvcxcltt,.lcstltt'prt'rLI111p111111

of innocence {or persons prosecuted under the Act, and (ii) it shilts the burclen ol prt)t)l lrorr tlre

prtsccution to thc accuscd once there is a "reasonablc basis" to sttsptrt corruptiott. ltt L rirrrinal

larv, this is commonly called "a reverse burden" or "burden-shifting prov'ision".

On thc othcr hand, Articlc 21(h) of the Constitr-rtion of Liberi.r st.rtr.:s that: "Ntt pcrsott :ll.rll bc

comPsllgd to be a witness against himself nor shall any person be tlt'1',ri"'ed ol lile, Iil.t'rtr', or

propcrtv u'ith<tr-rt duc process of law." Although Articlc 21(h) rloes nrrt cxplicitlv tttt'ttttotr tht'

phrase "presurnption of innocence," it protects two closelv relatccl constitutiort.rl rigitts (a) the

privilt'qc against self-incrirnination, and (b) due process of law.

Ducprrtrccssincriutinalpr,,:cdingsgenerallvrcqr-tilesthatLhcSL.rte b..rr:tlru'ut.rrrlr'n(,j [)/r,\rrrii
guilt, the accused is not required to prove innocence, and convir:tion occurs onl'r'atter proot

acc<trding to the applicable criminal standard- ln our corrsidercrl opi11i111,, st'r'ttott i rrl tlrr'hill
conflictswith Article2l(h) of theConstitutionof Liberia and istlrercl'ort'unconstritttiortal l.t't.artst'

thc burdcn shifting may ulldermine due process ancl placcs untluc prcs\urc on tht'at.t.t-tst'tl ttr

testify aflainst the constitutional prohibition that "No person shall be compelled to be a witness

against himself ...."

In criminal law, thc prosecution must establish evcry csscnlial r.lcmt't'tt of a crinrirt,tl offt'ncc

charged in the indictment. Section 5 instead provides that oncr' thcrc ic i 'roacon,rlrlt' lr,rcis" to

bclicvc corruption occurred/ the accused must "counter that bclici.' "l-his cficctivt'lv rt'tprirt's thr'

accuscd to disprovc thc allegation. A court could conclr-tde that this r('\'crscs a lttttrlartrt'ttt.il aspt'1 |

of crimrnal due process.

Article2l(h) provides that, o persol'l s1'rall be conrpelled kl Lre a rvitness.rgairrst I'rimse lf . AItlrorrllh

Section 5 does not litcrally, require testimony, it crtatcs substantial practical pr('sstrr('otr tht'

accused to produce evidence or testify in order to rebut tlre State's cas'e, althouglt thc slatr.' lras trot

produccd any evidencc against the accused. Courts in many constitlrtiotritl systt'rrts dr:tirrgtrish

between: (i) legal compulsiory and (ii) practical compulsioncreatcci bv a statutt)rv r't'\'t'rse

burdcn.
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If the accused's silence effectivelv results in conviction because tht'bur.cltn has slriitt'rl,.r (()urt

could find that thc statute indirectly urldermincs thc constitutirrrr.rl privilt'g,t' a[,rirtst scl[-

incrirninaticln. Section 5 rejection of the presumption of innocence is particularll, problcnratic
bccausc thc first scntence statcs that "The presumption oi innot'r'r'rt'c..is inapplitirblt. Ihis is

broadt'r than mt'rclv creating a rebuttable presumption regarding r p.rrticular fat't. lt f rrrirorts ttr

e iirrrin.rtc a l.trurrclatiorral criminal law principlc zrltogcthcr.

Although thc Constitutic','of Liberia does not cxprcssly usc thr.wortls 'pr'('sllnl)tr()n ot

innocence" in Article 21 (h), courts often regard that principle as.rn ilrtegral conrponent of
cortstitutional dueproccssandfaircriminalprocccrlings"llrcNatiorral [].rrs1.1'1 ilir.rllvrrr,tcrtlr,tt
m.rnv jurisdictions permit limited evidential presunrptions, esg.rcciall_r, in eorru[rti()n, r'Lrst()r]rs,

trarcotics, or mot-tcy-laundering cases. Some statutcs n'ray rcquirc.lt rlccuSCd to t'xpl,rin tlrr, lan,[ul
origin of unexplained w'ealth after the prosecution first proves ccrtain foundatirrnal facts.

Hott,ctzcr, courts oftcn distinguish between an evidential burden. rr,tlririn;; tht'.rr'r'r..:scrl to r'.risc

somc evidencc, and a legal burden, requiring thc accused to provt innr'rccr.rcc. or clispror t: gur)t.

Thc lattcr is much more likely to be found unconstitutioltal, particrrlarll it rt applrcs t() tn('(orc
c-.le.rrtnts of a criminal offence contemplated by section 5 of the bill.

'l'o all intcnts and purposes, Section5 appears to impose the latter.rntl a constitutit:n.rl tlr.rllt'ngt'
toScction5n'ray,bcsustai. ,lonthebasisthatitabrilishcsthcpt'surtrplit'::cli:r:r,,tr':r,'..lrifl:;
the lcgal burden of proof lrclm the prosecution to thc accused, placcs prcssurc ()n .)n (rr'ctrsrd

person to provide incriminating er.idence, ald therefore infring;es t]re tlue l)rotts:.rnri st'll'-

incrimination protections guaranteed by Article 21(h).

'l'he comparators that use burden-shifting do so narrow,ly trnd spct:ific.r1ly. I'he Sicrra Lt.ont. r\nti-
Corruption Act sl"rifts the burden only on the spccific qucstiolr o[ r.r'hrtht:r a publi. o[[iti.ri t'an

explain assets disproportionate to lawful income, a targcted evitlr'ntrarv pri.,srrrrptiorr th.rt has

sun,ivcd constitutional scrutiny preciscly becausc it is limitcd irr scoP<.. J h.rt is tht: nrotit'l Lilrt'ria
should follovr,: a targctcd unexplained wcalLh prcsumption, ctrnstitrrtiorr.rllv frrnrr'rl, not.r
wholesale reverstrl of the presurnption of innocence across all corruptiorr procecrlitrlls.

Urrlcss intcr;-rrctccl vcr)' narrowly by the courts, Section 5 is l'ulncratrlc t<l lrcing found
inconsistent with Article 21(h)because it appears to alter fundarncntal prctcctions ordrr.rrilv
associatcd w'ith criminal d,,'r process. A court r.t,orrld likcly cxaminc lt,hc'thcr thr.' [rtrrrlt'rr rn)P()\L'(i

is rnerely evidential or whether it effectively requires the accuseci to prove innocenct,.'ilre
wordingof section5of thebill-particularlythestatentcnttl-rat'titt.prr'\r.lntpti()rrol inntrilrrr('...i\
inapplicable' - leans toward the latter, making the cor.rstitutien;l e[j1'ction ('-\pccirl]\ \tr()nt.

The Constitutionality of Section 4.2(c) on the lmprisonment & Disbarnrent of a Judge
without Impeachrnent

2
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The National Bar is fully aware of the anexiety of all u'ell-nreaning Libr'rian anci crur inte rnational

partncrs tr> fight and, if possible, eradicate corruption, but this itrust bt'clotrc vvitfr t;rtr\tr()rr t()

constitutional safeguards and the respect for the rule of law. 'fhe llar is trtrublt'ti ht strlrst't'tiorr

4 2(t') <rf thc hill, u,hich sccks to bypass thc cnnstitutionalh, rcquirt'tl i11l-1'.'1 11'-"1''r! I'r"t " 111'1'' !1r1

the removal and imprisonmnent of a sitting judge in the following lang,uagc.

"Judicial coftuption: A judge who has been jourtd to lmue cotruttitted iudit'itl tLtrrupliott

is guilty o.f fetony of the first degree and he or sht shall br uttfrisott((l lttr tt lu'rtrnl trtt

exceeding ffteen years but not less tlmn ten years, t-uithotrt tlu'rigltt to tttrrl ittt1'ti"lttrt'rtt

proceedings, and LLntil q determinatiln of any nppeal by tlte Suprenre Court is tnntlc irt lris or

lrcr faztor, he or slrc shall be imprisoned and barred foreru from lnlLling any public ttJ.'fit t"' .

'l'hc abovc*quotecl provision of the bill is inconsistent with Articlc 71 of thc [986 ('onstittrtion of

Liberia to the extent that it seeks to bypass impeachment before removing or clisablinll a juclge

from office. Article 71 of the Constitution states tha: "'Ihe Chief ltr:,ti:c nn:l l/rc .4s: t'r'irrfu' l:r' litL's tf
the Supreme Court and the judges of subordinate courts of record shall lnll o.l.'ficc iurittiq qttotl h(lldt'i()r.

Tltt:t1 nttu1 bt: rr:mooe d upon irupeachment and cow)iction by thc Legisttrlurc t,ustLi ,,rt l)rnttril tttt'. .,ttltt( !,

gross hrcach oJ duty, inability toperform thefwnctions o.f their ttffce, or t'rttri,tt.!totr t;t tt tttttrl rtl lurr'lttt'

tresson, bribery or other infawous crimes".

Article 71 of the Constitutiou of Liberia establishes two kev principlt's antl that is (i) iudges hold

office during good behavior, and (ii) they may be removed upon impe.rchrnent antl cotrvictitln

by the Legislature based on proved misr:onduct, gross breirch tri clut),, irr.rbilitl Ltr pt'rltrrtrr tltt'

functions of officc, or contriction in a court of law for trcasott, bri[l'rr', rrr ot]tt'r ittf,ltttott' t rilttt's.

1'he n.ordings are important because the Constitution spccificallv jdcntifies impeachnlent and

conviction by the Legislature as the mechanism for rcnrovit'tg jrrrlrlt's irotl ollit t'

Ilcrwr-.vr, subse,ction 4.2(c) of the bill provides that a juclge convictctl oi iLrtiici.rl cotrrt ption

commits a first-clcgrec fclony, must be imprisoncd for 10-15 ycars, h.rs no right to irnpcaclrrnent

proceedings, re.milins imprisoned pending appeai unless tht'Strprt'rrlt'(otrrt rt'tt'rsr'. lht'

conviction; and is pcrmanently barrcd from holding public officc.

Thc critical phrasc is "rvi{i 'nt the right to any impcachmcnt proctcdings."'lhis provisitrn of

the bill conflicts with Article 7l of the Constitution, and the corr[lirt.triscs b('t.1r.lst'Artitle 7.1

appcars to rnake impcachment the constitutional l-)roccss for rr'trtovinll judtlt's.l Tottt ollitt'.

llolvcvcr, cxpressly climinates impeachment, substilutcs ordin.trv crirrrittal prrtrct't'tl ittgs ,ts tht'

sole mechanisrn, and authorizes consequences that effectivell, 1q,111v1,6' the iudrle lrom irrdicial

officc without lcgislative impeachment.

A principal constitutional question is can an ordinary statute arbolish .t constittrtiotlal pt"tr, t',lttrt'?

Undcr ordinary principles of constitutional law, no. A siatuLc canltot ovcrridc or t'lirriirlatc a

procedure cxpressly required by the Constitution. It is also import.trrt to trotict'th;rt .Arlir'lt'71
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alreaclr aciclresses criminal convictions. It sat,s judges rnav be retnolt'cl lrr ittt[rt'.tr'lrrrrr'r1l \\'irt'r't'

thcrc.has bccrr: "conviction in a court of law for treason, bribery or othcr infamous critrtt's."

This languagc suggcsts a : r'o-step process and that is thc juc{gt'i. cr,trvictt'tl itt t,.ttrl. .r'rtl tht'

Legislature impeaches and lemoves the judge. The crirninal conviction clocs not rplrcar to rt'pl,169

impeachment; rather, it provides one of the constitutional grouttds u[)()t) whirlt itttl,t',rtitttrt'ttt

may proceed.

Furthcr, Articlc 71 does not appear to grant judges irnmr-rnity front crilnirtitl prost't'tttiorr ,\ itrclgc

convicted of bribery or judicial coruption coulcl be prosecuted, convictt'rJ, st'trtt'nc't'cl ttl

imprisonmcnt, while the constitutional question conccrus rcmovirl irotn oliict', rllrielr ,\rti, lt'71

assi5;ns to impeachment. Thus, imprisonment itself is not lr(,c(.ss.rrilv ut.rcot.tstttution.rl;

climinating impeaclrmcnt is the problematic feature.

Additionally, thc provision permanently barring thc judgc fr<rnr lrolrl irt$ l,trbli,'()lli((' I,rr\('\ .)

seprrrtcctr.rstitutional issue.TheConstitutionitself specifie.squ.rlrl'ir.rirt:;r,.:n.l rl t-.1r;.:l:::..tlr:;r:

for varicrus public officcs. If the Constitution docs n<rt authorizc a blarrkct statutort' lrlt tirnr'

disqualification for all put'.,- ttffices, a court could qucstion whctht'r tht' Legislaturr' r'rr(rv itrtprrst-

or-re by ordinary leglslation- That issue would requirc analysis of othcr t:onstitutional prtn'isiorrs

in addition to Article 71 .

A proponent of the bill might argue tht Article 71 allows rernov;rl b.rsed on '.,1n1 ii lilrrt in .t t.r-rurt

of Iaw f<>r trcason, bribery or other infamous crimcs"; thcrcforc, ()ncc cr juclec l'ras bccn t rirrtitt.rlly

convicted, impeachment becomes urmecessary. I{owcvcr, this rtrading faces a tt'r.tr-ral clt'ficit

bccausc Article 71 says judges "mav be removcclupon impctrthnrcnl .rntl cottvitliorr lrr'' tht'

Legislature based on...'

Thc phrasc 'upon impcachment and conviction by the Lcgisl.itLrrt' nroclifics.rll ol tltr'li'lt'rl
grounds, irrcluding conviction in court for treason, bribcry, or otht'r' infanrritts ('r'r'rr('\ Ihrs

suggcsts that a crimirral conviction supplies the factual basis for rt'tttov.il, lrut tltt'i ort'tittttiotr,tl

act of rcmoval still occurs :l rough impeachment.

Therefore, the parts of the bill creating the offense of judicial corruptiotr ancl prl'scribirtg r'rirrrinal

penalties arenot necessarily inconsistentwith Articlc 7-l , but tlrc claust' statin1,, th,rt .r itrtll;c
has "no right to any impeachment proceedings" appcars to be dircctly inconsistcnt w'itli Articlc

71, because the Constitution identifies impeachment bv the l.egislature as thr']rroi't'ss ftlr
rcmoving judges from of.fice.

3. The Denial of Bail Without judicial Discretion (Section 8.3)

1
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Section 8.3 of the bill provides that persons charged with grirnd corruptirrn, jutiicr,rl t orrrrl-liorr.
orpolicccorruption'shall '.otbeer"rtitled,asamattcrof lau',tobt';rrlrrittctltoh;ril ,\rtirlt'21(tl)
of the Constitution provide, that all accused persons shall be bailahlc. n ith tht' Iirlitt'ti ('\( r'I)tr()n
of capital offenses and offenses punishable by lit'c inrprisorrmcnt u'hr.rc thc prrroi is t'r'irlt'nt or

the presumption great. No corruption offense in this Bill is a capit.rl ol'l.t'rrst'or rarrrt's liit'
imprisonmcnt. The mandatory no-bail provision is thcrcforc unconsliLuiional nntl nral Lrt'subjcct

to constitu tional chalienge.

l-hc solution is a rebuttable presumptiorr against bail for sorir'rus corruprtirrr.r ()[1-r'ns(,\, witlr thc

court rcquircd to asscss flight risk, risk of intcrfcrurcc r,r'iih ',r'iLrrcsst's, an.l !,-rrvrtv ol ollt'rtsr'

beforc making a djscrctionary determination. This approach is usr,tl in (lh,rn.r, Sir'rr,r l.r'ortt',.tttcl
Kenva, ancl lras survived constitutional challenge in irll three juristlictions.

1. Prosccutori..rl Independence (Sections 6.3.3 and 6.5.1)

The Bill creates an indeper -,Lnt prosecutor in Section 6.1 ;rnd tht,r'r rmnrt:cli;rtelv untit,rrrrnt'r tltat
indepcndcnce in Sections 6.3.3 and 6.5.1. Section 6.3.3 rcquircs the NAI) to srrbnrit rlLr,rrtt'rlv

reports to the Minister of Justice. Section 6.5.1 states that all NAI'artions (u(,'\u[)]r,(t tt, jLrtl irial
ttvcrsightbythcMirristerofJusticetoprevcntthcabr-rscoi prclscrutrrr.i.rl rlisrrr'Irorr. llr,'\lrrristt'r
of Justice is a political appointee of the Executive. Plarcing an jncit'l.rt,r.rclt'nt prost,r'utor untlt'r
mitristcrial oversight creates a direct pathway for thc l]xecutivc to nronitor, irrilucrrtr', ,rntl

ultimatelv direct prosecutorial priorities. The NAP shoulcl repr)rt to the [,egislatr-r rt,tlrrou!,h an

appropriatc ovcrsight committce, not to a membcr of thc Cabinct.

5. The Prohibition on Affirmative Defenses (Section 3.2)

Section 3.2(a) provides that affirmative defenses'slrall not be arlrnissil-rlc'in ct,rrrrl.tit,rr trialr.
Articlcs 20 and 2l(i) of thc Conslitution guarantce cluc pr()ccss rirrtl tlrc' right to .r l.rir lrr',rr rnq l lrt'

right to present a defen is foundational to both gu.:rantt'r':,. \ :,t.:lr:'.;.;:', i-i.:'.: :.: ilr.ri

catcgclrically bars a defend.rnt from introducing cxculpatory cvicierrce is a rlcnial ol ,.lLrc l)r'()L('sS

that no legitimate court system can sustain. This provision must ho dt'leteci anti rt'pl,t,t'rj rvith a

standard burdcn-allocation framework for affirmativc clcfcnscs.

The Instruction to Disregard Strict Construction of Crirnirral St.rtutcs (Section 6.1)

Unconstitutional

Section 6.-l instructs courts that the rule requiring strict constructi()n oi crin'rinal pror rsirrrts it.r

favor of the accuscd does not applv to this Act, and that provisions slr.rll inslcad lrt't'rrnslrtrr'rl Io
furlhcr'gcncral purposcs.' Strict construction of pcnal statutcs irr i,rr,or oi lhr'.t,ttt*t'ti is not

mcrclyarulcofstatutoryinterpretation;itisaconstitr.rtior.ral principlt'r'rrrlrr'titlt'ti irr \rtitlr;ll(,t)s
guarantcctlratrropcrsonshallbeconvictedexccptbvalawthat,li;i'li.lrliirt-ilr.'.:il.ir'r ,\\ir

6
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instruction to construe c'lririnal provisions broaclly, against tht accused, in l.tvor oI tlre

prosccution, directly violates this guarantee.

7. Seven Entire Domains Are Missing from the Bill

The Rill defines numerous corruption offenses in its definitions clrapir'r'but iails to t'nuntt'r.ttt'

spccil'ic crinrinal offenses with defined elemerrts in [)art l[. Bt'.\orrr-l tlris sir.r-rL lLrr,rl *,r1,, tlrr
following substantive domains are entirely absent from a Bill th.rt [rLrrports to bt' I ilrt ri.t's
comprchcnsivc anti-corruption law:

i\ssct dcclaration ;, , ime for public offici.rls. I'hc is rtrquir'..1 i;i .\r'ti.lt'S1';) ',1 tlr. Unitcd
Nations Convention Against Corruption (UNCAC) and ,\rticlc 7 of t"hc ,\fric.rn l,nion
Convention on Preventing and Combating Corruption (ALt('l't'C').

lllicit cnrichmcnt as a standalone criminal offcnsc (manclatrrrl unricr lht' ,\L ( l'('( .\rlrt lt'
8, to which Liberia is a party).

Mor-rcy Iaundering as a criminal offensc (rccluircrl bv Ll NCn (- Artit l<' 2f arrtl

theFinancial Action Task Force (FATF),an irltrrrgovr.nrrnt'r'rt.rl rratt).rtlog tir.rl st'ts

global standards to prevent money laundcrir-rg, tcrrorisl [inlrrr irr11, antl otlrcr tlrrt',rls to

thc intcrnational financial systcm).

Whistletrlower and informant protection (required by AU('P('( Articlt' l()).

Asset forl'eiture arrd recovery framework (required by UNt r\( ('lra1:tt'r \'1

l)rivatc scctor corruption offenses (recluirod bv Ux-CAC Articlcs 21 antl ]2)

The following recommcnciations address the cor-rstitutiorral violatlons curLl tt't'atV torttlrit.rtrcc

failures identified in this Brief. They are organizecl by urgencr, lnrnrcrliat(' r('((v)rl(',rtl,rtitrtrs
must Lrc rcsolved before the Bill is committed to final rcacling, #

o

a

a

a

a

# Issue

I Scction 5:

Presurnption of
irutoccncc rcvcrsccl

Required Action
Delete Section5 cntircly. Rcprlacc 1,f i1|1 .1 prl'1r1.'isiorr

preserving the presurnprtion of it.tt'tocct"tcc arrcl tlrt:

prosecution's burclc.n of prtxrf bcyorrrl rt'astrnablt'

doubt in all crirninal proceeciings. Atld a li;n:te.l,
targeted evidentiarv prcsur.nption,rppli.. ;,51" rrtrlv trr

unexplained wealth proceedings, n, itfr a

constitutional savings ciause .

L rgcncy

IN,I \,I LI)IN TE
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2 Section 6.1: Strict
construction

disregarded

3 Scction 8,3: Absolute
bail denial
unconstitutional

4 Section 3.2:

Affirmative defenses

barrcd

5 Sections 6.3.3 and

6.5.1: NAI'reports to
and overseen by
Minister of Justice

6 Section a z(b)-(d):
lmprisorrmcnt

pending appeal as

prc-dctcrmir.ration
r'onseq ucrtce

7 Scction a.2(c): Judge
convicted 'without

right to impcachmt:nt
proceedings'

B No enumerated
offense framcwork in
Part II

Amend Section 6.1 to confine the lair-inrport
construction rule to civil corruptioll P;1rlrisj1.r1r. otIlt'.

Add: 'Al1 criminal provisions of this Act slrall bt'

strictly construed in favor oi thc accuscrl cottsiste tri

with Article 21(a) of the Clonstitution.'
Ileplace with a rebuttablc prcsumption ag;inst Lraii

for grand, judicial, ancl police corrr-r ptiott, rt'c1r,r rt itrr.

the court to assess flight risk. wih'rr':s inlt'rir:r't'r. i'
risk, and offense gravity before cxi'rL'isirrg rli\.r('ti()rr
to granl. or refuse bail.

Delete Section 3.2(a). Rcplacc with .1 prrovisirr.t

permitting all affi rrl.l ti ve d efen st'c rt'crr1' t.t i,,t'ti t t rr t l,'r
Liberian criminal lan,, lyith thc accLrsccl bc.rring tlrc

burden of establislring any suc)r de ft'nst' on a balan. t'

of probabilities.
Delete Section 6.5.1. Amend Sectir-rn 6.3.3 to rc(luire

quarterly reporting trl thc Lcgislatr-rlt' thr"ough tirc

relevant oversight comrnittee, not to tlrt \lir.rister oi

Justice.
Remove provisions rnandatir.rg ir.nprisorrrlent until a

determination of any zrppcal is madc in iuvor oi tlrr'
accused. Imprisonrnent upon conviction i* tht'
sentence; bail pending arppcal is a st'p,rr.rtt' jLrti it i,rl

determination. Retairr lhc serrtencc; r'('n1r)\'(' Ilrt' i,r u

appeal punitive dcicntion marrdatt'.

Delete this phrase. A crinrinal corrrrictiotr ,rtrrl .t

legislative impeachmcnt arc indcpt'ndct'tt

constitutional proccsscs. [lc1-:lact' rt,i L]r: .\ ('on\'r( tr()rt

under this section shall constitute qnruttr-ls lor
impeachment procccdings uncicr r\rticlt' .13 rri tht'

Constitution, u4riclr rna1, proceed concurletrtl\','t,itlr
or subsequen.t to criminal proccctlinps.

Add a new Chapter errunrerating spcci[ir offr:rrst's

with defined elemcnts: bribcry (puhlir' .rntl pr11',1t1);

embezzlemenf traiding in ihfluence; abust'oi
functions; illicit

Il\l \1t t)t n l.l

IMMI:DIA'f[

I\I \I I I)IA I t-

IMM[:DIA'I'E

I l\t \t I I )ln I'l

l1\1\il t)ln-[L

SIIoltI-III(NI

# Issue Required Action . Urge ncv

Enrichment; Money l,ali ,,,iering of Corruption Proceeds; and (Jbstruction of f usticc rn

Corru ption Proceedings

t0



9 No asset declaration
rcgimc

10 No whistlcblower
proteciior.r

71, No asset forfeiture
framework

"12 No rules of
procedure for NACt

13 Drafting errors:

cross-relerences to
n()n-cxistcnt'Scction

5.1 .2'; nurnbering

crrors in clcfinitions;

coVer Frate sPeilinl
error

Enact a public officials'asset cleclaration

framework, either as a chaprlt'1 u,tllrirr

this Act or as a standaltxre stitttrtt',

covering all three branchcs ol

government, SOE d ir*ctors, a r.r d ju ci it'i .r I

officers, with ma-rrdatorv vcrifii:nlrrrtt

and public accessibility.

Add a chapter on tt itness ,r rrl

in ormant protection or enil( i ,r

standalone Whistlcblor,r,cr I)r()1('( li()rr

Act and cross-referetlc(. it in tiris llill,
providing protection florn retaliirtion,

confidentiality of icicntitr', arrcl a rt'vr',u'tl

mechanism for successl'i.rI clisclosult s.

Add a chapter specifving c'rrnvit ttott'
based forfeiture as a rnanrl.rt()rv

sentencing element, t'lott-t'onvic tiott

based civil forfeiture for assets oi

proven comrpt origin, juc{u r,rl11'

supervised interim freezing t:rders, .rrrrl

a National Anti-Corruption Jlecrr\ L'r'\

Fund.

Require the NACC Chic'f Judgl to

promulgate Rules oi i)rtrct:tlurt ,rntl

Evidence withirr 90 tl;rys ot

operationalizatiot't, spt:tilr::rp;

applicable evidentiary slanrl,rrti",

timelines for pre-tritrl ancl triirl ph,ts,'s,

in camera hearing procedures, atrr-l llrt'
interface with existirtg l-ilrt'rr.rrr

proceclural law.

Replace all references to 'St:r'tiur 5,1.2

with 'Chapter 4, Section 4..1 .2.r Cltrr rt'r i

the unnumbered clefinition trt St't:tirrtr

3.1(z) and the duplicate ddsignation .rt

Section 3.1(o). Correct MINISTIt\' ( )l

FOREIGN AFFIARS to lr,llNISTIl\'' (\l'
ITOREIGN AFFAIITS' tttr thc c()vcr' ,,n(tr

title pages.

\!l{}[ii-itli\

5[!()Rl-iti{\

s|-r( )R I-l Lri\

$[i{}R'l-tt li\

Ih'ff"lEIlIATE



The National Bar renrains committed to working constructivelr u,itlr tlrt, lt'qisl.rturt', tht'

Exccutivc, thc Judiciary, civil society, and all stakcholclcrs to cucur(.tlr.rt anv l,rrl t'st,rl,lirlrirtq a

Naticlnal Anti-Corruption Court reflects international best practirt,s vr lrilt, rt'nrainirtg i.ritlrlul ttr

thc Constitution and of the Ilcpublic of LiLrcria.

I{cspcctfully su

Abrahrrn B.

National Vice
Liberia National

Clllr. l:lrslr
National I

(LNBA) I.ibtria NationaI Ii

)lr

ion (l \liA)
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